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ENVIRONMENTAL PORTFOLIO
STANDARD.

APPLICATION FOR REHEARICNG OF
DECISION NO. 63364

9

10

11

13

14

15

Pursuant to A.R.S. §40-253, Phelps Dodge Corporation, ASARCO, Incorporated and

12 Arizonans for Electric Choice and Competition (collectively referred to herein as "AECC") hereby

submit this Application for Rehearing of Decision No. 63364 (the "Decision"). The Decision

adopted the Environmental Portfolio Standard Rules ("EPS Rules") which mandate a portfolio

requirement. In support of this Application, AECC incorporates herein by reference its

Exceptions To Recommended Opinion And Order dated January 26, 2001, and states as follows:

The Decision fails to confirm that the EPS Rules do not allow for deferred costs to

16

17 1.

18 be recovered by Load-Serving Entities. AECC, along with other parties, reached an

19

20

21 AECC's

understanding that the EPS surcharge set forth in the revised EPS Rules was intended to meet all

costs and that ratepayers would not be responsible for any deferred costs in the event the

surcharge was not sufficient to recover the mandated renewable percentages.

22 understanding is consistent with R14-2-1618.B.2 which provides that "in no event, however,

shall the Commission increase the surcharge caps as delineated in R14-2-1618.A.2 above." Any

24 attempt to interpret the EPS Rules as allowing the recovery of deferred costs would be

23

25

26
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inconsistent with the understanding of the AECC and other parties to this proceeding and the

EPS Rules.

2. The Decision fails to clarify that the EPS surcharge is capped at the specified

amounts set forth in the EPS Rules.

5 3. The Decision incorrectly concludes that none of die proposed modifications to the

6 EPS Rules were substantive in nature. If the Commission believes that the EPS Rules allow Load-

7 Serving Entities to recover deferred costs from ratepayers, this is a substantive change which

8 required the Commission to terminate the proceedings and commence a new rule malting

9 proceeding for the EPS Rules.

10 4. The Commission exceeded its authority in adopting the EPS Rules. The

l l Commission has no clear authority to promulgate rules mandating the source of electricity

12 furnished by Utility Distribution Companies ("UDCs") and Electric Service Providers ("ESPs").

13 It is well established that the Powers of the Commission do not exceed those derived from a strict

14 '. reading of the Constitution and implementing statutes. See, e.g., Southern Pacific Co. v. Arizona

15 Corp. Commission, 98 Ariz. 339, 345 (1965). Equally clear is the fact that the Commission has

16 no implied Powers. LI.

17 Article 15, section 3 of the Arizona Constitution grants the Commission the power to

18 make reasonable rules and regulations by which a public service corporation is governed.

19 Arizona courts have long held that the Commission's Powers granted by article 15, section 3 of

20 the Arizona Constitution, are limited to prescribing just and reasonable classifications, rates and

21 charges of public service corporations. Corporation Commission v. Pacific Grevhound Lines,54

22 Ariz. 159, 176-77 (1939). The Commission's attempt to regulate the source of electricity does

23 not fall within the Commission's power over rates and charges. In addition, the legislature may

24 delegate authority to the Commission upon such terms and limitations as it thinks proper. LL at

25 177. Although the legislature possibly has the authority to delegate to the Commission the

26 power to regulate the source of electricity furnished by ESPs and UDCs, it has not chosen to
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1 1

1 enact any such statute.

2 Additionally, the Commission's regulation of the source of the energy furnished by ESPs

3 and UDCs impermissibly interferes with the management of the ESP or UDC. Nowhere in the

4 Constitution or in Title 40 is the Commission given jurisdiction, directly or by implication, to

5 control the internal affairs of corporations. See Corporation Commission v. Consolidated Stage

6 Company, 63 Ariz. 257, 261 (1945).

7 The tension between the Commission's responsibility to require that public utilities be

8 operated in the public interest, and the public service corporation's responsibility to operate for

9 the benefit  of its  s tockholders,  was addressed in Southern Pacific Co.  v.  Ar izona Corp.

10 Commission,  98 Ar iz.  339 (1965). Concerning the Commission's  power  to regula te the

11 frequency of service of a railroad, the Court stated, "[i]t cannot be doubted but that a public

12 utility may, in the first instance, in the exercise of its managerial functions, determine the type

13 and extent of service to the public within the limits or adequacy and reasonableness." Ll- at 343 .

14 Despite the Arizona Supreme Court 's  fla t  rejection of the notion that  the Commission may

15 regulate the type and extent of service, the ESP Rules do just that.

16 In sum,  the Commission lacks the author ity to adopt  rules governing the source of

17 electricity. Pursuant to well established case law, the Commission may only regulate rates,

18 charges, classifications and those areas clearly delegated by the legislature. The legislature has

19 not chosen to delegate authority to regulate the source of electricity furnished by an ESP or

20 UDC. Furthermore, the Decision invades the management of the ESPs and UDCs.

21 5. The Commission's approval of an Environmental Portfolio Standard Surcharge,

22 and the filing of tar iffs including such surcharge,  will result  in increased costs to Arizona

23 consumers. As with rates, the surcharge cannot be increased to cover the costs of the Renewable

24 .  Portfolio Standard without a rate proceeding. Rates and charges cannot be raised without a

25 hearing before the Commission. See Scates v. Arizona Corporation Commission, 118 Ariz. 531

26 (App. 1978); A.R.S. §40-250.
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1 For the foregoing reasons, AECC requests that the Commission grant rehearing of Decision

2 No. 63364.
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RESPECTFULLY SUBMITTED this 28"' day of February, 2001 l

FENNEMORE CRAIG, P.C.
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C. Webb Crockett
Karen E. Errant
Suite 2600
3003 North Central Avenue
Phoenix, Arizona 85012
Attorneys for Phelps Dodge Corporation,
ASARCO, Inc.  and Arizonans for  Elechic Choice
and Competition
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ORIGINAL AND TEN COPIES

12 , of the foregoing filed
this day of February, 2001, with:
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Arizona Corporation Commission
Docket Control
1200 West Washington Street
Phoenix, Arizona 85007
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COPIES OF THE FOREGOING
hand-delivered this day
of February, 2001 to:
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William A. Mundell
Chairman
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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Jim Irvin
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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Marc Spitzer
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

Deborah Scott, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Chris Keeley, Chief Counsel
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

10

11

Jane Rodda, A.L.J.
Legal Division
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 8500712

13
COPY OF THE FOREGOING

14 mailed this day of February, 2001 to:

15 Docket No. RE-E-00000A-99-0205 :

16

17

Lee Tanner
Electrisol Ltd.
1215 E. Harmont Drive
Phoenix, AZ 85020

18

Dale Rogers
Rocketdyne Divisions
Boeing North America
p. o. Box 7922, MS FA-66
Canoga Park, CA 91309-7922

19

20
Michael Nears
Ariseia
2034 n. 13"' Street
Phoenix, AZ 8500121

Steve Chalmers
Powermark Corporation
4044 E. Whitton
Phoenix, AZ 85018

22

23

Jan Miler
Salt River Project
1600 N. Priest Drive
Tempe, AZ 85281

Vincent Hunt
City of Tucson
4004 S. Park Avenue, Bldg. 2
Tucson, AZ 85714

24

25
Harry Baum, III
Stirling Energy Systems
6245 n. 24th Parkway, Suite 209
Phoenix, AZ 8501626

Michelle L. Hart
Photocomm, Inc.
7681 E. Gray Road
Scottsdale, AZ 85260
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Robert Walker
Entech, Inc.
1077 Chisolm Trail
Keller, TX 76248

Moneer H. Azzam
Ase Americas
4 Suburban Park Drive
Billerica, Maine 01821

Ray Dracker
Bechtel Corporation
p. o. Box 193965
San Francisco, CA 94119

Barry L. Butler, Ph.D.
Science Applications Int'l Corp.
10260 Campus Point Drive, MS-C2
San Diego, CA 92121

Robert H. Anuran
6605 E. Evening Glow Drive
Scottsdale, AZ 85262

Christopher Hitchcock, Esq.
Hitchcock & Hicks
p. o. Box 87
Bisbee, AZ 85603

Rick Gilliam
Law Fund
2260 Baseline Road, Suite 200
Boulder, CO 80302

Arturo Rivera, President
Renewable Technology Company
1242 E. Washington Street, Suite 200
Phoenix, AZ 85034

Vahan Garboushian
Amonix, Inc.
3425 Fujita Street
Torrance, CA 90505

Jeffrey R. Golden
Amoco/Enron Solar Power Dev.
p. o. Box 1188
Houston, TX 75221-1188

Dan Greenberg
Ascension Technology
235 Bear Hill Road
Waltham, Maine 02154

Kathy Kelly
Corp for Solar Technology & Renewable
6863 W. Charleston
Las Vegas, NV 89117

Rick Mack
Tucson Electric Power Company
220 W. Sixth Street
p. o. Box 711
Tucson, AZ 85702-0711

Solar Energy Industries Association
122 C Street,N.W., 4th Floor
Washington, D.C. 20001 -2109

Howard Wenger
Pacific Energy Group
32 Valle Court
Walnut Creek, CA 94596

Jim B. Combs
Conservation Energy Systems
40 W. Baseline, #112
Mesa, AZ 85210

James H. Caldwell, Jr.
CEERT
p. o. Box 26
Tracy's Landing, MD 20779

Herb Hayden
Arizona Public Service
p. o. Box 53999, Mail Stn. 9110
Phoenix, AZ 85072-3999

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

2 1  I

22

23

24

25

26

Eric Wills
Daggett Leasing Corporation
20668 Paseo De Le Cumbre
Yorba Linda, CA 92887

Alphonse Bellac
York Research Corporation
6 Ladyslipper Lane
Old Lyme, CT 06371
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Jane Weissman
PV4U
15 Hayden Street
Boston, MA 02131-4013

David Berry
Resource Management Int'l, Inc.
302 N. First Avenue, Suite 810
Phoenix, AZ 85003

Barry M. Goldwater, Jr.
Ariselia
3104 E. Camelback Road, Suite 274
Phoenix, AZ 85026

Frank Brandt
1270 E. Appalachian Road
Flagstaff] AZ 86004

Christy He rig
1617 Cole Blvd.
Goldon, CO 80401

Mark Randall
Daystar Consulting, L.L.C.
p. O. Box 761
Clarksdale, AZ 86324

Jane Winiecki
Fred Sanchez
Yavapai-Apache Nation
Economic Development Authority
p. o. Box 1188
Camp Verde, AZ 86322

Phyllis Bigpond
Inter Tribal Council of Arizona
2214 N. Central Avenue, Suite 100
Phoenix, AZ 85004

Robert S. Lynch
Arizona Transmission Dependent Utility
Group
340 E. Palm Lane, Suite 140
Phoenix, AZ 85004-4529

Edward Salgian
Distributed Energy Association of Arizona
7250 n. 15"' Street, Suite 102
Phoenix, Arizona 85020-5270

Raymond S. Heyman
Roshka, Heyman & DeWu1f
400 North Fifth Street, Suite 1000
Phoenix, AZ 85004-3902

Kenneth C. Sundlof, Jr.
Jennings, Strouss & Salmon, P.L.C.
Two N. Central, 16"' Floor
Phoenix, AZ 85004

Robert Jackson
Colorado River Indian Tribes
Rout 1, Box 23-B
Parker, AZ 85334

Steven Brown
Yavapai Tribe
530 E. Merritt
Prescott, AZ 86301

Rory Maj envy
Ft. McDowell Mohave Apache
Indian Community
p. o. Box 17779
Fountain Hills, AZ 85269

Rick Tewa
Office of Economic Development
The Hopi Tribe
p. o. Box 123
Kykotsmovi, AZ 86039
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Debbie Tera
Native Sun
p. o. Box 660
Kykotsmovi, AZ 86039

Cameron Denies
I-Iualapai Tribe
p. o. Box 179
Peach Springs, AZ 86434
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Jimmy Daniels
Navajo Tribal utility Authority
p. O. Box 170
Ft. Defiance, AZ 86504

Leonard Gold
398 S. Mill Avenue, Suite 306
Tempe, AZ 85281

Steve Secrest
Golden Genesis Company
p. o. Box 14230
Scottsdale, AZ 85267

Jeff Schlegel
1167 W. Samalayuca Drive
Tucson, AZ 85704-3224

Clyde Hostetter
3055-190 n. Red Mountain
Mesa, AZ 85207

Betty Pruitt
ACAA
2627 N. Third Street, Suite 2
Phoenix, AZ 85004.

Michael Grant
Gallagher & Kennedy
2600 N. Central Avenue
Phoenix, AZ 85004-3020

Peter Glaser
Shook, Hardy & Bacon LLP
600 14"' Street, N.W. Suite 800
Washington, D.C. 20005-2004

David G. Galley
Southwest Windpower, Inc.
2131 N. First Street
Flagstaff; AZ 86004

Kenneth R. Saline
K.R. Saline & Associates
160 N. Pasadena, Suite 101
Mesa, AZ 85201-6764

Tom Lepley
Phasor Energy Co.
4202 E. Evans Drive
Phoenix, AZ 85032

Mike Patterson
Route 1, Box Swansea
Lone Pine, CA 93545

Demlck Rebello
Quantum Consulting
2030 Addison Street
Berkeley, CA 94704

Bryan Scott Canada
620 E. Broadway Lane
Tempe, AZ 85282

Greg Patterson
RUCO
2828 N. Central Avenue, Suite 1200
Phoenix, AZ 85004

Douglas C. Nelson
Douglas C. Nelson, P.C.
7000 North 16"' Street, #120-307
Phoenix, AZ 85020
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Chris Shining
PVI
171 Commercial Street
Sunnyvale, CA 94086

Chris King
Utility Com, Inc.
828 San Pablo Avenue
Albany, CA 94706
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Donald W. Aitken, Ph.D.
Union of Concerned Scientists
2397 Shattuck Avenue, Suite 203
Berkeley, CA 94704

Peter Glaser
Doherty, Rumble & Butler PA
1401 New York Avenue, N.W. Suite 1400
Washington, D.C. 20005
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Steven M. Wheeler
Snell & Wilmer LLP
One Arizona Center
Phoenix, Arizona 85004

Barbara Klemstine
p. O. Box 53999
Phoenix, Arizona 85072-3999
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David L. Deibel
City of Tucson
p. o. Box 27210
Tucson, Arizona 85726-72106

Bradley S. Carroll
TEP
220 W. 6th Street
p. o. Box 711
Tucson, AZ 85702-0711
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Jon Wellinghoff
411 Wedgwood Drive
Henderson, NV 89014

9

Paul R. Michaud
Martinez & Curtis
2712 n. 7th Street
Phoenix, Arizona 85006-01090

10
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Thomas A. Hine
10632 N0fth 11"* Street
Phoenix, Arizona 85020
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